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RETURN of the Observations of the Lord Chief Baron of the Irish 
Court of Exchequer on delivering the Judgment of the Court on an 
Application for Habeas Corpus by Michael O'Brien Dalton and others, on 
the 1st day of December 1890. 


Exchequer Division. - Monday, 1st December 1890. 


Ex parte O’BRIEN DALTON. 


JUDGMENT OF THE LORD CHIEF BARON. 

On Wednesday last Mr. Healy moved for a writ of Habeas Corpus to bring 
up Mr. O’Brien Dalton, a prisoner who has been convicted under the “ Criminal 
Law and Procedure (Ireland) Act, 1887,” with a view to his being discharged, 
on the ground that his custody was illegal. Although we were prepared to 
express at the time our opinion upon such parts of the evidence as our attention 
had been directed to by Mr. Healy, we thought it right, as the case involved 
personal liberty, to read over, before delivering judgment, the entire of the 
voluminous depositions which had been taken in the case, and we consequently 
deferred our judgment until the following day. Mr. Healy then applied to us, 
for reasons of personal convenience to himself, to postpone our judgment until 
to-day; and it was for this reason, and not from any doubt in our minds as to 
what that judgment, should be, that it was not delivered on Thursday. 

The charge upon which the applicant was convicted was one of taking part, 
in a proclaimed district, in a conspiracy to induce tenants upon the estate of 
Mr. Smith- Barry nut to pay their rents. The charge was originally made 
against 12 persons. During the course of the proceedings a dismiss without 
prejudice was pronounced against one Mr. John Eager O’Mahony, upon the 
application of the Crown, in consequence of his inability to attend through 
illness. Of the remaining 1 1 defendants, seven, including the present applicant, 
were convicted and sentenced to various terms of imprisonment without hard 
labour, and the remaining four were acquitted. In the course of the proceedings 
two i-f the defendants who have since been convicted, Mr. William O’Brien and 
Mr. John Dillon, failed to attend, and the subsequent proceedings, including the 
conviction, took place in their absence. The first ground relied upon by Mr. 
Healv was that the conviction of those two gentlemen was bad, as having been 
pronounced in their absence, and that therefore the conviction of the other five 
defendants, who were present during all the proceedings up to and at the time 
of the conviction, was also bail. I am unwilling to say anything as to the 
validity of the conviction of the two absent gentlemen, unless it is essentially 
necessary for the determination of the actual case before us. Those gentlemen 
are not parties to the present proceeding. They are not now ia custody, and it. 
may be that at some future time it may become our duty to pronounce our 
opinion upon that question. In my view the present case can be decided 
without any expression of opinion upon it, and 1 trust that 1 shall be distinctly 
understood as not having done so. For the purpose of the determination of the 
present case, I assume, in favour of Mr. O’Brien Dalton (but. without expressing 
any opinion of mv own upon the point), that the conviction of Messrs. Dillon 
and O’Brien is invalid, and I proceed to determine whether such invalidity, 
assuming it to exist, affects the conviction of Mr. O’Brien Dalton. 
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4 Ex parte O’BRIEN DALTON. 

Were tbe offence here one capable of being committed by a single individual 
the case would be quite clear. In such a case the conviction of two upon a 
charge against the two jointly should be treated as the separate conviction of 
each, and the invalidity of the separate conviction of one by reason of his not 
having been present at the time of the conviction could not invalidate the con- 
viction of the other. T he distinction, between such a case and that in which the 
offence charged is, as here, conspiracy, is that if all except one of the persons 
named as parties to the conspiracy are acquitted, and if it is not laid as a con- 
spiracy with other persons unknown, the conviction of the single defendant will 
be invalid. The ground of that exception is that, as there cannot be a con- 
spiracy between less than two, the acquittal of all but one negatives the crime 
alleged.* The present applicant cannot be in a more favourable position than 
if the defendants, O’Brien and Dillon, had been acquitted', and, admittedly, 
that would not have availed him. This objection, therefore, fails. 

The second ground relied upon by Mr. Healy was that there was no evi- 
dence that the applicant took part, within six months previous to the summons, 
in the conspiracy alleged. 

Tlie evidence is so voluminous that it will make more clear the view I take of 
the case if, instead of referring in detail to the depositions of the witnesses, I 
state some, but some only, of tbe most material facts of which I hold there was 
sufficient legal evidence before the magistrates, as against the applicant, Mr. 
O’Brien Dalton. At tlie same time, it is right that I should say that as we 
have before us the depositions only, and not the newspaper articles which were 
given in evidence, even if we came to the conclusion that the parol evidence 
was per sc insufficient to sustain the conviction, it would be necessary that we 
should see those articles before we could arrive at a definite conclusion. 

It appears that, upon the estates of Mi-. Smith -Barry mentioned in the 
charge, there were 355 tenancies Up to April 1889 the rents incident to 
those tenancies were paid regularly, and without any secresy, in the rent 
office, and usually upon days fixed for their receipt, of which notice was 
given to the tenants. During the seven years previous to July 1889 only 
two tenants were actually evicted ; and in the year immediately previous to that 
date the total number of legal proceedings, either in the Superior, or Civil 
Bill, Courts, for recovery of rent, or by reason of non-payment of rent, 
was nine only. It appears that Mr. Smith-Barry, in or shortly before June 
1889, became a member of some syndicate, which had for its object the pur- 
chase or management of the Ponsouby estates. On Sunday, the 23rd June 
1889 a public meeting - was held in the yard of the Town Hall of Tipperary, at 
which Canon Cahill presided, and which was attended by 300 or 400 people. 
Mr. William O’Brien, one of the defendants, spoke at that meeting; and after 
suggesting that a memorial, couched in firm but respectful language, calling 
upon Mr. Smitli-Barry to withdraw from that syndicate, should be drawn up 
and presented to him by a deputation from the Tipperary' tenantry, he pro- 
ceeded thus : “If he (Mr. Smith-Barry) did not accede to their demands in 
,c withdrawing from the syndicate . . . probably his own tenants in Tip- 

“perary would be driven to leave him a desolate rent office in Tipperary at 
“ some future day.” The memorial was accordingly prepared, signed by a 
number of the tenants, and submitted to Mr. Smith-Barry in London by a depu- 
taiion, of which Mr. O Brien Dalton formed one. Mr. Smith-Barry refused the 
request of the deputation. During the year following that refusal, a majority 
of the tenantry refused to pay any rent. During that period 64 judgments for 
arrears iff rent, and 26 judgments in ejectment in the superior courts, and 140 
civil bill decrees in ejectment for non-payment of rent, making altogether 
230 judgments, were recovered by Mr. Smith-Barry against the tenants. Of 
the 355 tenancies, the rents of 122 only were paid to the last g.ile day of 1889 ; 
and more than one-third of those 122 tenants paid secretly. The number of 
evictions which actually took place was 154. In nine only of those cases the 
tenants redeemed their holdings after eviction, and in each of those nine they 
did so secretly, and concealed the fact up to the time of the hearing before the 
magistrates by omitting to resume possession. 

Who were the persons who succeeded in accomplishing this result ? This 
question is answered by Mr. William O’Brien, in a speech which he delivered 
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at Thurles, on 1st September 1890. “ Tipperary has flung itself across the 
“ path of the exterminator and coercionist, and has inflicted the most terrific 
“ chastisement that ever an Irish exterminator received at the hands of a body 
“ of Irish tenantry. If Mr. Smith- Barry has left desolate Irish homes, his own 
“ rent office is the most desolate spot in Tipperary. His estates are desolate ; 
“ his streets are empty; his tenantry are gone, gone with a vegeanec. His 
“ 20,000 l. a year is gone with a vengeance. A curse and a blight has fallen on 
“ everything belonging to Smith- Barry ; and I can promise him, in the name of 
“ that Irish race to whom we are about to appeal, that his troub'es in Tip- 
“ perary are only in the commencement. You have accomplished all that, 
“ without, arms in your bands, by the simple force of combination. You have 
“ accomplished all that; and if Mr. Smith- Barry has more fight in him. I 

“ promise him you will accomplish a good deal more On we will 

“ go at all events. On we will go ; and a* we have made the estates of the 
“ exterminator a Sahara desert, as if fire and brimstone had fallen from heaven 
“ to punish the exterminator, so we will yet go on, and found a new Tipperary, 
“ where you and your children will yet flourish in health, in wealth, and in 
“ prosperity.” 

These words were spoken at a meeting at which Mr. O’Brien Dalton is 
proved to have been present. The result, then, we know, was achieved by 
combination. What was that combination ? That, too, we are told by one of 
the defendants, Mr. Dillon. We find it in a speech delivered by him at the 
Limeiick Junction on the 25tli May last. He says, “I was reading the other 
“day a pamphlet written by Lord Randolph Churchill, who is no great friend 
“ of ours, though he is not one of our worst enemies; and what did he say ? 
“ ‘ I think ’ (he says) * I have watched the struggle in Ireland, and I speak with 
“ ‘ confidence when I state that in no single instance have the landlords been 
“ * able to crush the Plan of Campaign.’ That is the testimony of a Tory 
“statesman; be says the landlords have never been able to crush this com- 
“ bination. Will I accept this testimony ? It is true ; and I say that in the 
“ records of the human race there is no greater instance, if there be any so 
“ great, of the power of peaceable combination among unarmed men to right a 
“ terrible and grievous wrong.” 

There is evidence, then, that the result was achieved by the combination 
usually' known as the “ Plan of Campaign.” In consequence of one of the 
acts relied upon as incriminating the present applicant, it is necessary to see 
whether it was any part of the combination that some provision should' he made 
to meet the sacrifices to which the tenants should necessarily submit, in 
entering upon such a course. That it was so intended is shown by the speech 
of Mr. O’Brien to which I l ave already' referred, viz., that of the 1st September. 
He say's, “ The people of Tipperary do uot want any more talk on this matter. 
“They have gone into this work in their old spirit, and they would die of 
“ starvation before they would yield. There is little chance of that. Now »e 
“ are going to the United States of America ; we are going to lay the cause of 
“Tipperary, and the sacrifices of Tipperary, and the gallantly of Tipperary, 
“ before the people of the United States. There are 10 millions of Irish 
“people in the United States, and I want to ask you this question : Do you 
“imagine that those Irishmen in the United States, who have never failed to 
“back with the utmost generosity any movement at home in the cause of 
“ Ireland, and for the liberties of Ireland, do you imagine that they will not back 
“ Tipperary more than ever they have done in the past? I know they wiil. 
“ I can answer for them ; and if this struggle was to go on for ten y'ears, you 
“should not want for money, so long as those 10 millions of Irisnmen live and 
“ prosper in the United States of America.” There is a speech of Mr. Dillon 
to the same effect. 

These speeches are not mere relations of past transactions. Each of them is 
an encouragement to those to whom it was addressed to continue in the course 
which, in pursuance, of the conspiracy, they had entered on. Each of them is 
an overt act of that conspiracy ; and, taken together, they are evidence against 
every party to the conspiracy', that the change amongst the tenantry of the 
Smith- Barry estates had been accomplished through a combination to adopt 
the Elan of Campaign on those estates. 
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The expression “ Plan of Campaign ” has now been in common use for 
sorne seven or eight years. Jt has been in several instances brought, before 
the courts ; and, having regard to the time during which it has been 
in use, the magistrates, as n tribunal of fact, were at liberty to hold, if 
they thought fit, that the means to be resorted to by the combination in 
question included the boycotting of such of the tenants as might refuse to 
adhere to it. It is not, however, necessary in the present case to rest our 
judgment upon that view, and I accordingly proceed now to ascertain from the, 
evidence the particular modes by which the object of the conspiracy was, in fact, 
accomplished ; that is. the modes by v^hich the tenants were induced to adhere 
to the Plan of Campaign, and to act in pursuance of it. When those modes 
arc ascertained, it is open to a tribunal of fact, as were the magistrates here, 
to hold that those modes were some, at least, of those contemplated by, and 
forming part of, the conspiracy. 

In (he first instance, then, there is clear evidence that boycotting was, in 
fact, resorted to by parties to the conspiracy, to prevent the payment of rent, 
and to punish parties who had paid their rents ; and that it was so resorted to 
hv ihe express direction of persons who were parties to the conspiracy. The 
fact of boycotting having been resorted to is clearly shown by the evidence 
of, amongst others, James A. Sactleir, Sarah Mary White, Margaret O’Brien, 
Duncan M’Cuaig, Charles Peere, James Shaw, and Patrick Hannahan, and 
by the several boycotting notices given in evidence. As to the direction of 
parties to the combination that boycotting should be resorted to, it was 
proved that in the end of October, or beginning of November 1889, there was 
a meeting at the Baron stow n Racecourse, at which many of Mr. Smith- 
Barry’s tenants were present ; that the Rev. Father Humphries introduced 
Mr. Sheeliy, m.p., to the meeting ; that Mr. Sheeliy spoke, and advised the 
tenants nut to pay rent to Mr. Smith Barry until he had settled with the 
Puiisonby tenants, lie said that the people who paid their rent should he 
punished by boycotting. The Rev. Father Humph lies said that all the. Smith- 
Bnrry tenants should stand true together, that no rent should he paid until 
there was a peaceable arrangement on the Ponsonby Estate, and that the 
tenants who did pay their rents should he boycotted. 

There is clear evidence that both of these persons, Mr. Sheeliy and the Rev. 
Father Humphries, were parties to the combination; and there is further 
evidence that those statements were not merely relations of past transactions, 
but were advice giveu to the tenants of the Smith-Barry Estate then present, 
as to the course to be pursued by them towards such of their neighbours as 
should venture to pay their rents. There i3 also evidence that, in some cases, 
tenants who wished to buy in their farms omitted to do so ; and that, in other 
cases, the prices bid by the tenants wore such as were fixed by the boycotting 
authorities, and not such as the tenants themselves would have been willing to 
give. 

On the 15th of November, the day before the sale of Mulcahy’s farm, to 
which 1 shall afterwards refer, there was a meeting, at which David Sheeliy, 
O’Brien Dalton, and Mulcahy were present. The question discussed was, 
whether Mulcahy was to be allowed to buy in his farm. Jt was settled that he 
might buy in, but at a price not exceeding the amount due, less 20 per cent. 
From the proceedings at a subsequent, meeting, at Can<>n Cahill’s, it appears 
that one Cullinan (who there is evidence was also a party to the conspiracy) 
subsequently attended tbe sale, kept out of sight of the sheriff, and that by 
his directions Mulcahy did not buy in. There were further meetings in the 
gas-huuse, and in the sacristy of the church, during the same month of 
November, at which O’Brien Dalton was present, and at which the payment of 
rent was discussed. The view of the parties to these discussions, with which 
Mr. O’Brien Dalton is thus identified, may be gathered from what took place 
upon the occasion of two of the sales (although one of them is of an earlier 
date), viz., those of the 4th September and 16tli November 1889. 

Twenty farms had been advertised for sale on the 4th September. A few 
moments before the time fixed for the sale the tenants of 13 out of the 20 
secretly paid the full amount of the executions against tin m. Amongst these, 
were four, John Doherty, James O’Neill, Larry Ryan, and Edward Fitzgerald, 
ti> whom I shall refer particularly in the portion of the case referring to actual 
violence, but the matter in hand at present is not personal violence, but the 
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actiou of the tenants themselves Of the seven tenants whose farms were 
put up, all except t\\ o, bid the amount of rent due, less 25 per cent. ; and 
it was stated at the sale that that was the point at which they would stop 
bidding. This similarity in the sums bid is clear evidence of combination, 
which it was open to the magistrates to infer originated in the boycotting 

authorities. Upon the sale of the last farm a remarkable scene occurred. It 

belonged to John Sheehy, of Garranacnnty. He bid more than the full 
amount of rent, fees, and costs, thus violatiug the decree of those who were 
directing the action of the tenants. What then occurred I shall state in the 

words of the witness, .Mr. Arnold Rower, the sub-sheriff : “ I said I would 

“ knock down the farm to him. There was a demonstration in court when I 
“ said that ; there was a groan and a roar at him. Sheehy then stated he had 
“ bid by mistake, and withdrew his bid. I said I would knock down the farm 
“ to the last undisputed bid, that of Mr. Spunuer, on behalf of the landlord. 
‘‘ Slnehy and his wife then went round, through the jury box, up on the bench 
“ beside me. The roaring and groaning continued. Sheehy and his wife made 
“ a statement to me out aloud in court. Sheehy called out that he would let 
“ the farm go; and his wife said the poor man was only frightened ; that he 
“ would not let it go. 1 said the man was being much frightened, and adjourned 
“ the sale.” 

Surely that one instance, in itself, if it is believed, is coercive proof of the 
exercise of undue influence. 

The next sale I have to refer to is that which took place upon the 16th of 
November, and was the sale of Mulcahy’s farm. This 1 6th of November was 
the day after the meeting at Baronstown Racecourse, when boycotting had 
been inculcated. Mulcahy attended the sale, and bid for the farm, which 
was knocked down to him. In bidding, Mulcahy, acted as had Sheehy, in 
contravention of the directions of the boycotting authority. He went away, say- 
ing that he wanted to consult some people. The sale was accordingly adjourned 
for a shoit time, and after the adjournment Mulcahy returned, and said he would 
not pay. The sale wus accordingly rescinded, the farm was put up again, and 
bought in on behalf of the landlord. • Either on the same or the following day 
(it does not very clearly appear which) the sheriff proceeded to sell the farming 
stock, hay and crops, and had a conversation with Mulcahy, in consequence of 
which the latter went to speak to the Rev. Father Humphries. The sub-sheriff 
also went to Father Humphries, an.I stated to him and to the crowd that he. was 
going to sell the chattels on the farm, and that anybody who wanted to bid 
could come down to the auction. Father Humphries, the man who on the 
previous night had advised that any tenant who paid his rent should be 
boycotted, said that no one would bid. The sale was held, and there was no 
bond fide bid, except that of the landlord’s representative. The wife and 
sister of Mulcahy hud, however, at a previous time when Father Humphries was 
not present, bought in the furniture. 

In this case again, I hold that there was evidence from which a tribunal of 
fact could infer that Mulcahy was unduly influenced in reference to his action 
at the sale of the farm and stock. 

So far as to evidence of boycotting upon the direction of parties to the com- 
bination. 

In the second place, it is proved that violence was resorted to towards 
persons who hud rendered ihemselves obnoxious, either by paying rent, or by 
working for Mr. Smith- Barry. There is evidence of an attempt, during 

the night of the 20th August 1889, to blowup by gunpowder the house of 
Mr. James Godfrey, tobacconist, a tenant who had continued to pay his rent. 
Again, during the night of the 4th of September (the day upon which several 
of the tenants had paid their rents to the sub-sheriff immediately before the sale), 
the houses of three of the tenants who had so paid, O’Neill, Doherty, and 
Fitzgerald, were attacked with stones, and their windows were smashed, by a 
crowd, of which there is evidence that Mr. O’Brien Dalton, the present 
applicant, was one. 

Some short time afterwards (the precise time is not fixed) men were placed by 
Mr. O’Brien Dalton and another at the doors of John Ryan and James O’Neill, 
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both of whom had paid their rents. The magistrates were at liberty to infer 
the object of placing men at the door of a person whom it is intended to 
boycott. 

At the end of September, or beginning of October, there was an attempt to 
blow up Mr. Smith -Barrv’s rent office by gunpowder. In tile same month 
James English, a labouring man who had worked for Mr. Smith-Barry 
was assaulted at sis o’clock at night in Henry-street, Tipperary, and rec<-i\ed 
three blows across the forehead, which confined him to bed for a fortnight. 
He was shortly afterwards removed to a house at Murgasty. When he had 
been a week living there, there was an attack upon the house at night, and 
what he describes as “a volley of stones” thrown at it. Upon a later occasion 
he received two cuts upon the head. 

On the 2ud December stones were thrown at Patrick Hanrahan, clerk of 
works on the Smith-Barry Estate, in Church-street about 12 o’clock in the day. 
Between the 2nd and 6tli of December, at different times between that 
date and the 6th, stones were thrown at him again ; and on the 8tli or 9th 
December he was again assaulted by being struck on the side of the neck. 

On the 4th December there was an eviction at Miss O’Leary King's shop. 
Before the eviction could be carried out, but after the bailiff had been put in 
possession, the place was wrecked. A large crowd assembled in the house, 
“ with hatchets and turnscrews, attacking some of the shop fittings, smashing 
" all the doors, breaking up the partitions, and generally wrecking the place.” 
The shutters were carried away on carts. The Rev. Father Humphries and 
another gentleman (whom, as he is not a defendant, 1 shall not name) were 
apparently directing operations. The sub-sheriff gives the following descrip- 
tion of the house when he entered it : “ I fouud the wooden partition in the 
“ back part of the shop like a wall smashed down. The boards were taken off 
“ the cupboards in the wall ; the fireplaces were disturbed ; several back doors, 
“ pantry doors, &c., were missing, anti the drawing-room door was partly split 
“ in two ; there was a gentleman operating on it with a hatchet.” 

On the 13th or 14th December 1889 Patrick Quinlan paid liis rent. On 
the 20th of the same month liis house was assaulted at night; shots were fired, 
and a bullet passed through the shutters, and lodged in the kitchen wall, over 
the servant’s bed. 

The next material circumstance relates to Mary Grady, who had two stalls in 
Smith-Barry’s market, at 6 d. a week. She had lived for 19 years in a house in 
Ball-court, as sub-tenant to Larry Ryan, who had, as already stated, paid his 
rent to Mr. Smith-Barry. A short time before Christmas a party, of whom 
Mr. O’Brien Dalton was one, went into her house and said they would give her 
another. There were, to use her own language, “ torrents of people ’’ outside 
the door. She appears not. to have seen that she should give up her house 
before they provided her with the other ; but she says that having gone out one 
day, after Christinas* when she came “ back there was no house there, only the 
“ roof.” It is proved that, about the same time, houses in Ball-court were 
gutted, the windows of every house, and the staircases of one or two removed. 
The shutters in front of an adjoining alley (Ball’s-alley) were torn down, 
partially burned, and wholly wrecked, and the woodwork thus torn down was 
piled in heaps and burned, the damage occasioned upon one day being proved 
to amount to 130 /. 

On the 30th December 1889 the sheriff proceeded to execute a writ against 
John Nadin ; but Nadin, instead of giving up possession, settled the demand, it 
does not appeal- exactly how, probably by some promise to the sheriff, for he 
afterwards paid his rent. At all events, the writ was not executed ; and its non- 
execution was a fact known to the public. At half-past ten o’clock on the second 
night afterwards a number of stones were thrown at his house, one of 12 lbs. 
weight, breaking his windows and shutters. 

There is proof of similar acts of violence throughout the year 1890, down to 
the very month in which the prosecution was instituted. 

In May 1890 the house of Mrs. Whyte, an elderly lady, who had paid her 
rent, was attacked at two o’clock in the morning. Stones were thrown, and 
glass broken. In the following month of June, while Margaret O’Brien, a servant 
who had been sent to her from the Cork Defence Association, was walking on 
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the public road, in company with a fellow-servant, stones were thrown at them ; 
and two men rushed forward and told them that they would not go back alive 
to Mrs. Whyte to milk her cows, that they would have their lives taken that 
night before they would leave Green Rath (Mrs. Whyte’s residence) again. 

On the 23rd of the same month, at 11 p.m., when one William Sadlier (who 
had paid his rent, dealt in boycotted shops, and purchased sheep from Mrs. 
Whyte) and two others were on the road between Tipperary and his own house, 
two of the party were hit with stones, and two bombs were thrown at them, and 
exploded under their feet. 

On the 25th of the same month, at half-past nine at night, Constable Patrick 
Hope saw a lighting explosive thrown from an archway at the house of Mr. 
Joseph Duggan. 

These are some, but some only, of the instances of actual violence. It is 
unnecessary, for the purpose I have in hand, to refer to others. 

The evidence, taken as a whole, if believed (anil its truth is not for us ; although, 
if it were, I confess it seems to me nearly impossible to arrive at any conclu- 
sion but one upon it), is coercive to show that a conspiracy existed to induce 
Mr. Smith-Barry’s tenants in Tipperary not to pay their rents ; and that the 
modes of inducement contemplated included hoycotting, assaults, and violence, 
as the punishment of those who refused obedience. 

So far 1 have considered the case as if it were essential to the prosecution to 
give evidence that the means of inducement contemplated by the conspiracy 
included undue influence, brought to bear upon the minds and wills of the 
tenants. I have done so because the report of the judgment of the magistrates, 
which was brought under our notice by Mr. Healy, shows that to have been the 
view of the law taken by them. But I cannot pass away from the subject without 
stating that, in my opinion, that view of the law was, in this particular case, 
one altogether too favourable to the defendants. The magistrates seem to have 
considered that, in a case such as the present, the grounds of the decision of 
this court in Heaphy's case* were applicable. In Heaphy’s case I stated 
distinctly that the ground of the decision was, that the object in view in the 
combination there, viz., not to deal with particular persons, was not in itself 
unlawful. My words were : “ What, then, is the meaning of induce, in the sense 
“ in which it is used, when you say that a conspiracy to induce one or more t.o 
<l do certain acts, in themselves legal, is a criminal offence 3 ” The same view 
is insisted upon in a previous passage in the same judgment : " Now, if it 
"could be shown that an agreement between persons not to deal with others in 
“ the ordinary course of their trade, business, or occupation, were, without any 
** other element, necessarily criminal at common low, a very small act might 
“amount to an inducement, because then the criminality would arise, not from 
"the means intended to he employed, but from the nature of the act which it 
" was the object of the conspiracy to accomplish." The same distinction is 
drawu in our judgment in the subsequent case of ex parte Rev. Daniel 
Stephens. t There the conspiracy charged was one to induce others to interfere 
with the administration of justice, an object which was, in itself, a criminal act ; 
and for that reason we distinguished it from Heaphy’s case, and held that in 
such a case the inducement need not necessarily be undue or criminal in itself. 
The present case is intermediate between those two. The object of the 
conspiracy, viz., the omission to pay rent, is one which, if that of an indi- 
vidual, not acting in combination with others, would not be (as is an interference 
with the administration of the law) in itself criminal. At the same time, it is 
not an innocent act. It is illegal, in the sense of being a private wrong, an 
injury to the creditor. But then it is settled that a combination by several to 
effect such a private wrong may constitute a criminal conspiracy. The following 
passage from the Report of the Royal Commission on Trades Unions, read by 
Lord Justice Barry in his judgment in The Queen v. Parnell,^ and adopted and 
acted upon by this court in Kearney v. Lloyd 4 shows the principle upon which 
this doctrine is founded, and the extenr to which it is to be carried : — 

"Thus the dividing line between private wrongs, as entitling the party 
“ injured to civil remedies, and private wrongs thus converted into public 
“ wrongs (in other word>, into offences nr crimes), is to be found in the more 
“ aggravated and formidable character which the violation of individual rights, 
“ under given circumstances, assumes. It is upon this principle that the law 
" of conspiracy, by which the violation of private right” (as is this right to he 
37 B “ paid 
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“ paid rent) “ which, if done by one, would only be the subject of civil 
“ remedy, when done by several is constituted a crime, can be vindicated as 
“ necessary and just. It is obvious that a wrongful violation of another man’s 
“ right, committed by many, assumes a far more formidable and offensive 
“character than when committed by a single individual. The party assail d 
“ may be able, by recourse to the ordinary civil remedies, to defend himself 
“ against, the attacks of one. It becomes a very different thing vvheu he has 
“ to defend himself against many combined to do him injury. The law has, 
“ therefore, and it seems to us wisely and justly, established that a combination 
“ of persons to commit a wrongful act , with a view to injure another, shall be 
“ an offence, though the act, if done by one, would amount to no more than a 
“ civil wrong." 

A conspiracy to induce persons not to pay rent necessarily involves, in 
point of law, an intent to injuie the landlord, as the wilful omission to pay the 
rent due to him is an invasion of a private right; and therefore the intent to 
injure, which in Meapliy’s case was a question of fact, is in the present case 
involved as matter of law in the object, of the conspiracy. 

My sole reason for referring to this distinction is that, otherwise, it might 
be thought that I had adopted the view of the. magistrates as to the applica- 
tion to the present case of the decision in Heaphy's case. The distinction cannot, 
however, affect the decision of this case, for the conspiracy found by the 
magistrates (on evidence which 1 hold to be sufficient) a conspiracy to induce, 
by undue means, the tenants not to pay their rents, necessarily includes the 
con-piracy which would have been sufficient to sustain the summons. 

It remains to consider the evidence which connects the applicant, Mr. 
O’Brien Dalton, with the conspiracy charged. Mr. Healy properly relied upon 
* 14 & 16 Viet. the 10th section of the Petty Sessions Act, Clause 4 :* “ In all cases of summary 

c- 98 ‘ “ jurisdiction the complaint shall be made . . . within six months of the 

“ time when the cause of complaint shall have arisen, but. not otherwise.” He 
contend* d that the “ cause of complaint” here is “ the taking part in the con- 
spiracy” alleged, that “ laking part” involves the committing of .an overt 

act, anrl that there is no evidence of any such overt act upon the part of the 
applicant within the six months previous to the summons. I shall afterwards 
refer to the overt acts within the specified period of six months to which there 
is evidence that the applicant was a party ; but, before doing so, I feel bound to 
say that I do not agree in the view of the law contended for by Mr. Healy. 
“ l ake part in a criminal conspiracy punishable by law ” may not be a very 
happy expression. It was evidently used to bring into the definition of the 
offence the words “ punishable by law,” so as to render it impossible to 
suggest that by this section a new crime was created. Still, it is quite sufficient, 
to indicate the intention of the Legislature. The crime, in conspiracy, is 
not the act done in pursuance of the unlawful combination or agreement; 
it is the combination or agreement itself ; and, save so far as may be 
necessary to indicate the existence of a conspiracy, proof of an overt act is 
unnecessary. Such being the nature of the crime, “take part in a conspiracy 
“ punishable by law ” must necessarily mean “ being a party to such a 
“ conspiracy,” or, in other words, “ conspiring in such a mode as to be criminal.” 
But when it is proved that a person is a party to a particular criminal com- 
bination, and that such combination continues in active operation arid pursuit of 
ils object, the fact of one being a party at one time is, in the absence of affirma- 
tive proof thathe has disconnected himself with it , sonic evidence that he continued 
to be a party to the combination, at least for a reasonable time thereafter. Then, 
if ther° be (as. I have said there is not) a necessity for any overt act being com- 
mitted, the act of one party to an illegal combination, done in pursuance and 
furtherance of its object, is in law the act of every member of that combination. 
Were there, therefore, nothing else in the case except the speech of Mr. William 
O’Brien, delivered at Thurles on the 1st September 1890, and even if no proof 
had been given that Mr. O’Brien Dalton was present at that meeting, I should 
have felt myself coerced to hold that the evidence was sufficient of his continuing 
to be a party, within six months, to the conspiracy in question, and therefore 
of his having taken part in it, within the meaning of the Act. of 1887. In this 
instance, again, the magistrates appear to have adopted a view of the law more 
favourable to the defendants than that by which I bold myself bound. 

The 
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'Ihe conviction, however, by no means rests upon the above view. There is 
evidence that Mr. O’Brien Dalton was a member of this conspiracy from its 
inception down to the very month in which the summons was issued. He was 
one of the deputation to Mr. Smith-Barry in June 1889, and is thus brought in 
privity with the meeting in pursuance of whose resolution the deputation was 
sent, ami with the speech of Mr. William O’Brien thereat (which I have 
already read), containing the threat of the action to which the tenantry might 
be driven , if Mr. Smith-Barry did not accede to their request He was a party 
to the assaults on the 4th .September on the houses of James O’Neill, John 
Doherty, ami Edward litzgerald, tenants who had paid their rents on the same 
day, and to the meeting in November, at which the amounts which the tenants 
would be permitted to bid for their holdings were arranged. He was a party 
tu endeavouring to induce Mary Grady to leave her house, and is thus identi- 
fied with the subsequent acts which were committed at Ball’s-court. He was 
one of the persons who placed watchers on the houses of O’Neill and Ryan. 
It was he that interfered with the purchase by James F. Sadlier of the Kerry 
cow, and he was at all, or nearly all, of the sales under the executions. 
Some other acts of a similar character could be referred to ; but none of 
them, with the exception of two, are proved to have taken place within 
the six mouths. Taking, however, these two by themselves, each of 
which occurred after the 20th March last, they are sufficient to sustain 
the conviction. These two acts are, first, the being present at the 
meeting of the 1st of September, as to which I have nothing to add to 
what 1 have already stated ; and, secondly, the most important act of all, the 
taking and user of the farm of Ball) kisteen. It was proved by Mr. Smyth that, 
on the 10th of'Fehruary, he drove with Mr. O’Brien Dalton and Mr. T. McFarland 
to that farm, which was his property, and that he there gave Mr. O'Brien 
Dalton the grass of the farm and the use of the house, for 1 1 months, for 830/. 
It was proved by Serjeant Patrick O’Sullivan that, until March last, the only 
person living on that farm was a man named fronin, and th..t at the time of 
the hearing before the magistrates a number of people were living there who 
had been formerly living on Mr. Smith-Barry’s lands; and that three new 
cottages had been built upon those lands, and were occupied by former tenants 
of Mr. Smith-Barry. I have already called attention to the promises of assist- 
ance from America held out to those who would join the combination. From 
these the magistrates were fully at liberty to infer that the grazing of this farm 
of Ballykisteen was taken by Mr. O’Brien Dalton in furtherance of the purposes 
of the combination, and with the object of affording some, though a very 
insufficient, protection to the unfortunate tenants who have adhered to the 
Plan of Campaign. No evidence was given of the circumstances under 
which, or of the terms upon which, the persons using the land were allowed 
to enter and hold it; but the magistrates were at liberty to infer that the 
terms were such that Mr. O’Brien Dalton would at any moment be at 
liberty to withdraw his permission ; and thus the user, by those who actually 
enjoyed it, would be the daily aud continuous user of Mr. O’Brien Dalton 
himself. 

For these reasons. I entertain no doubt that the evidence was amply sufficient. 
In consequence of Mr. Healy having referred, in moving his motion, to the 
report of the judgment of the magistrates which appeared in the public news- 
papers, 1 thought it only fair to the applicant to read that judgment ; and i 
think it right to say that I concur in the view which the magistrates took of the 
evidence as regards Mr. O’Brien Dalton ; and that, as to him, I should have 
found myself coerced to arrive at the same conclusion. I say nothing as to the 
effect of the evidence against the other persons who have been convicted ; but. 
having regard to the mass of evidence (to a portion only of which I have 
referred),! should have held myself bound to arrive at the conclusion that Mr. 
O’Brien Dalton was a party to the conspiracy. There must, therefore, be no 
rule on Mr. Healy’s application. 
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